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SOCIAL ISSUES

The push to streamline the courts
r __ ________
Reformers seek to modify
traditional methods to clear
backlogs and speed cases
The U.S. judicial system is tackling
the job of administering justice speed
ily. In federal courts alone, more than
9,000 civil cases have remained on the
docket for more than three years. Now,
in an attempt to prevent such backlogs,
federal and state courts are revamping
their trial methods. They are lopping
the sacred 12-man jury to a more man
ageable jdx, steering cases to trial be
fore judges rather than slower-acting
juries, and even removing some cases
from the courtroom.
Business has a direct stake in the re
sults. Of the 93,396 civil cases filed in
federal courts alone during fiscal 1971.
almost all involved business interestsinsurance claims, mortgage fore
closures, antitrust suits, and an
enormous range of others. If the re
forms succeed, these cases will be set
tled far more expeditiously than in the
past.
The judicial revolution is being engi
neered from the top, most energet
ically by Chief Justice Warren Burger,
who heads three governmental units
currently seeking ways of speeding
trials through federal courts: the Ad
ministrative Office of the United
States Courts, the Judicial Conference,
and the Federal Judicial Center. At all
three, legal experts have been in
structed to brainstorm for fresh ideas
not to worry whether they work per
fectly or even whether they are consti
tutional, but to strike out in new direc
tions and leave the details for later.
New groups have been funded by the
Justice Dept, to deal with the same
problem. Outside groups, uch as the
Business Council, have oeen called
upon for specialized expert, se.
One legal panel, the Special Advisory
Group on Federal Civil Litigation,
headed by New York University law
professor and former Arkansas Su
preme Court Justice Robert A. Lefiar,
recently submitted its first report.
Among its recommendations:
■ Abolish jury trials in condemnation
proceedings to obtain land for federal
projects.
■ Fine lawyers for "time-wasting
practices" during court sessions.
■ Create special courts for antitrust
and other trade regulation cases.
■ Bar appeals (now an absolute right
in federal trials) in cases involving So
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cial Security claims and other special
categories.
■ Replace regional courts of appeal
with a single, national, middle-level
federal court.
So far these are only proposals. But
legal changes more basic than most
Americans realize already are in ef
fect. The federal government will per
mit a citizen to sue it for damages only
if the plaintiff agrees to a trial by
judge, not jury. In Los Angeles, where
trial delays are a major problem, par
ties in personal injury cases receive a
guarantee of trial within 60 days if
they waive the right to a jury and
promise to limit courtroom arguments
to three hours. Twenty-one federal
court districts assign six-man juries to
all civil cases, following the lead of Ed
ward J. Devitt, chief judge of the fed
eral district court covering Minnesota,
who instituted the six-man jury system
on Jan. 1. For most of this year. New
York state court judges have selected
jurors themselves, giving lawyers no
opportunity for direct examination in
civil cases.
Jury system changes. The use of six-man
juries instead of 12-the change prob-

Murrah: “Delay is our enemy, our ancient
foe. It was condemned at Runnymede."

ably most startling to adults who re
member their high school civics
classes—shows signs of becoming a
runaway trend, thanks to a June 22 Su
preme Court decision upholding their
legality. Another historic cornerstone
of the jury system-the requirement
that a jury decision must be unani
mous-may crumble during this session
if the Supreme Court rules that Loui
siana and Oregon do not violate the
14th Amendment by permitting a ma
jority of the jury to convict.
The pressure to substitute majority
for unanimous decisions stems from
the desire to avoid retrials caused by
hung juries. Assistant Attorney Gen
eral William Rehnquist, a nominee for
the Supreme Court, suggests that con
victions might be handed down by nine
jurors of the traditional 12.
Aboli. hing the federal jury right
outright would require a constitutional
amendment, a possibility accepted
even by such a confirmed civil liber
tarian as Represen* ative Emanuel Gel
ler (D-N. Y.), chairman of the House
Judiciary Committee. Celler says that
the right to a speedy trial may take
precedence ever the jury right and that
his committee ultimately may "con
sider a constitutional amendment to
curtail or even abandon jury trials in
some cases."
Modification of the jury system is
more popular among jurists, however,
than among laymen. Most observers
believe that legislative changes would
face a still' light once they became po
litical issues.
For the present, the judicial revolu
tionaries pin their hopes on persuading
plaintiffs and defendants to renounce
their jury rights voluntarily. A number
of inducements have been suggested to
raise the percentage of non-jury trials
above its current 50%. A quick trial, as
in the Los Angeles system, is one in
ducement. Burger favors another: spe
cialized panels—for instance, a judge
and two economists for an antitrust
case or a judge and two scientists for a
patent case.
Impediments. Judicial r< iormers see
juries as impediments to speedy justice
because they take so long to make up
their minds. Jury trials average 9*2
hours, more than twice as long as trials
heard by judges, according to the Fed
eral Judicial Center.
Other critics fault juries for their
susceptibility to courtroom pyrotech
nics. Justice Winslow Christian of the
California Court of Appeals, currently
executive director of the newly formed
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National Center for State Courts, says
that in highway condemnation cases,
for instance, "appraisers who testify
are chosen on their ability as actors."
A lonely opposing view is voiced by
Hans Zeisel. the University of Chicago
professor of law and sociology whose
study of how juries work was cited by
both sides in the Supreme Court ease
on six-man juries. Zeisel argues that
smaller juries reduce the power of
philosophical minorities within the
population, and that discarding una
nimity further erodes their influence.
Zeisel adds that six-man juries would
produce both higher and lower awards
in damage eases because of the in
creased weight wielded by a single ju
ror who might hold extreme opinions.
Damage awards tend to be the mean of
all jurors’ choices, the professor notes.
New strategies. Eliminating or stream
lining juries is just one approach to the
central problem: making better use of
judicial resources so that cases can get
to judgment quicker. It is a snow
balling problem because of the higher
crime rate that goes with increased ur
banization and because of broadened
judicial interpretation of the right to
trial and appeal. Cases filed in federal
courts during fiscal 1971 represented a
55% increase over the 1961 caseload.

"Delay,.is our enemyl io^r-foe, <>u
andent foe. . T rif \vas_concjemnedjrt
RunnyriTecle,” says’
Ttfurrah,
head of the Federal Judicial Center.
With 33 years on the bench, Murrah is
the coun'ry’s senior federal judge. He
feels that new strategies are called for
in the running battle with the ancient
foe "We can’t just keep on creating
additional judgeships and building big
ger courthouses,” Murrah says.
Murrah and Christian (whose Na
tional Center for State Courts was
founded this year with Justice Dept,
and foundation money) both favor re
moving from court those cases that
they feel need not be there. Tlu cam
paign for no-fault auto insurance,
backed vigorously by the state court
center, is part of this effort. In Califor
nia, Christ'-”! notes, eliminating auto
damage suits would halve the number
of cases in state courts, wiping out the
state backlog at a single stroke.
Other candidates for out-of-court ac
tion cover a wide spectrum. For ex
ample, Michigan has ended the "crime"
of drunkenness, sending its drunks to
public health facilities to dry out in
stead of to court. Several states have
begun to grant divorces without estab
lishing the guilt of one party or the
other, a change that reduces court

squabbles over division of property.
The Center for State Courts is pushing
a model law enabling doctors to com
mit patients to mental hospitals for 30
days without complex legalities. Expe
rience indicates that most mental
patients remain voluntarily after a
month’s commitment.
Other reforms. The center also seeks to
clarify the boundaries between federal
and state authority to prevent multiple
trials on the same basic facts.
In addition, much of the activity that
stays in federal court will be conducted
by officials other than judges if the re
formers have their way. Last July 1 all
federal district courts acquired tnagistrates-$22,500-a-year executives for
routine jobs such as arraignments and
appointing lawyers for indigents.
lining R. Kaufman, a U.S appeals
judge for the New York-based second
circuit (and former president of the In
stitute of Judicial Administration),
suggests that far more use be made of
parajudicial officers. He feels tl.at non
judges can be taught to decide pretrial
motions, slot cas js into court calendars,
and conduct hearings on diseovery-the
process of determining the information
one side must give the other. Appellate
courts are already making extensive
use of staff lawyers to re iew appeal
petitions, summarize them, and recom
mend those that can be refused with
out a hearing. The New Orleans ap
peals court, which tested the system
for a year, disposed of 15% more cases
dur ng this period.
Innovations. Technology can also help.
Because delays in obtaining trial tran
scripts from overworked court report
ers can stretch the time before appeal,
Alaska flies tapes of all state trials to
the state capital at Juneau, where a
transcribers’ pool turns out quick tran
scripts. Federal money is financing the
development of a device to link steno
graph machines with computers, a com
bination that could produce instant
typescripts of court proceedings.
The Federal Judicial Center is also
experimenting with technology. It
pays for a New Orleans computer, de
signed to sene as a national model,
which stores information for five fed
eral legal offices while directing the
courts’ scheduling. The Justice Dept, is
funding computerization projects in
Albuquerque and Omaha.
The court reformers seek executive
expertise to manage the technological
innovations. A Business Council task
force headed by AT&T secretary Robert
W. Ehrlich has assigned subcommittees
to such topics as computers and court
quality control. One managerial reform
is already on the books: Early next
year each circuit court in the country
will get an executive officer to handle
management of the circuit at $36,000 a
year.
■
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